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EX PARTE OR LATE FILED
May 5, 1997

Mr. William F. Caton. Acting Secretary
Federal Communications Commission
1919 M Street, NW Room 222
Washington, DC 20554

Re: Ex Parte Presentation in CC Docket No. 96-262 and CC Docket No. 96-45

Dear Mr. Caton:

Please file the attached document, transmitted via e-mail (electronic mail) from Mary Brown to
Dan Gonzalez on May 4, 1997, as part of the record in this proceeding. This information was
requested by the Office of Commissioner Chong and will therefore not count against MCI’s page

limit in this proceeding.

Two copies of this Notice are being submitted to the Secretary of the FCC in accordance with
Section 1.1206(a)(1) of the Commission's rules the next business day.

Sincerely,

Kby 11

Kimberly M. Kirby

Attachment

cc: Regina Keeney
Tom Boasberg
John Nakahata
Jim Coltharp

Jim Casserly
Dan Gonzalez
Kathy Franco
Larry Atlas



Draft MCI Mail
Subject: MCI Ex Parte -- Access Charges/Chong

Tc: dan gonzalez|EMS: Internet|MBX: dgonzalez@fcc.gov
cc: james casserlylEMS: Internet|MBX: 3jcasserly@ifcc.gov
cc: regina keeney|EMS: Internet|MBX: rkeeney@fcc.gov
cc: sames coltharplEMS: Internet!MBX: Jco.tharp@fcc.gov
cc: tom boasbergl|EMS: Internet|tbcasberglfcc.gov

cc: john nakahatalEMS: Internet|jnakahata@fcc.gov

cc: larrv atlasl|EMS: Internet:MBX: _atlas@fcc.gov
Surntect: MCI Ex Parte =-- Acress Charges/Thong

Dan Gonzalez
Legai Advisor

Office of Commissioner Chong
Federal Communications Comm>.ssion
1922 M Sc. NW

Washington, D.C. 20554

Re: EX PARTE in CC Docket No. 96-262 and CC Docket No. 94-1
Dezr Dan:

Pursuant to your request, MCI is reiterating its views on the
clicy reasons supporting a downwarc adjustment

in price cap index levels, as well as the legal authority

for making such an adjustment.

MCI has been assiduously working fcr the past twec years to
ccnvince tThe Commission thnat its 1985 interim price cap decis-on
prcaupea rates that wers Zoc high rslative to trends in incumbent
1Czal exchange carrier - ILEC: productivity, as well as failing

©c move access charges toward levels that would pe reflected

ir. 2 Competitive marxes The passage °I —he Telecommunicaticons
2zt o7 19%¢ caused the mmissicon T2 set zsilde its active

S
ccnsideration of this long-pending aocket, and To scheaule
its price cap review tc coincide with 1ts May 1997 review
of access and universal service reform. This decision, while
a matter of Commission discretion £y law, has caused long
distance carriers tC gverpay access charges by poctentially
billions of dollars. The Iong distance iIndustry, and long
distarze ratepayers, should not be disadvantaged by
Commission's decisicn te defer acti-n on the price cap

review JdoIxKeU.

()

Many parties in the access relorm proceeding -- consumer

groups, business us2rs, tnhe Departrent of Justice, the Nationa:l
Te_scommunications and nformat-.on Administraticn, and other

lorg distance companies -- z2xree that tcday's access rates

far exceeq the level that would be Zounc 1f true competition
existed in the lcca. excnange and exchange access markez.

As you xncw, MCI has advocated that price cap ILECs be subject

TC & grice cap productivity cffser zf 10 percent, and i coall-ion
of consumers, business users, and .cng distance compan:ies

naves cz-oocmmended an offset -f 9 perczent

MCI pelieves Tha%. 335 part oI access fz2Izrm, the Zommission
Lz £ review of the price cap productivity
increasins Tne cifset. We further
CommissZon sno

ulGa maxke 2 one-time, prespecl.Ts
es to reflect that the interim



price cap produczivity offsets were too low since 13235,

As part of our examination of this issue, MCI has a.z2 been
asked to discuss the legal authority for requiring a one-time,
prospective downward adjustment in the price cap indezes to
reflect the differential between the interim producz.vity
factors and a larger price cap productivity factcr =nat

the Commission mzght adopt as part of access reforrn.

The Commission's Interim Price Cap Order was upheld oy the D.C.
Circuit against = plethora of legal challenges. Bell Atlantic
Telephone Compari=s v. FCC, 79 F.3d 1195 (D.C. Cir. 1996). In
particular, the appellate court rejected attacks on the Commiss:ion's

]

decision toc continue <o set the productivity factor orly on an i1nterim

B

basis unti. bet:
>f the petitione
under the Zommun:
not be heard now
exactly what it

H I I

L)) o1 (1 [(/B A

argued that the Commission lackea .egai auThority
tions Act to take tnis approach, znd they snould
complain that —he Commission prztoses —c do
1d it would dc.

a
C

i

A decision in 1%>7 o adjust access rates for the two years

in which the productivity factor has been too low is not a
refund, but a one-time downward adjustment tc the price cap
to ensure that -nhe price cap ILECs are facing the correct

set cf price incentives prospectively. This 1s no different
than the Commissz_>n's 1995 decision to make a cne-ntirme
Drospective price cap index adjustment te account Icor

1ts 1995 finding that the productivity factor selez=zzx

in the initial price cap decision in 1990 was erronecusly low.
In both cases, the purpose of the adjustment is tc ensure
that price cap Z.zZCs face the correct incentives fcr productivity
Jrowtrn.

It is not surprising that no price cap ILEC challenged the Commission's

authority to prescribe an interim productivity factcr subject to a
later upward or zcwnward adjustment because its authority o Jdo so is
settled. Secticn 4{i) confers authority for the Comrission to order
refunds if interim rates turn out to be too high, or higher rates if
interim rates turn out to be toc low. Virgin Islands Tel. Corp. v.

¥CC, 989 F.2d 12321, 1233-34 (D.C. Cir. 1953,; Lincoln Tel. & Tel. Co.
v. FCC, 659 r.2d 1092, 1:07-08 % n.76 [D.C. Cir. 1%£l; (sectzon 4({1i)
gives Commission authcrity to establish interim arrangement "sub-ect
tc later adjustment") {citing Unitea S-ates v. Scutnwestern _aple Co
392 ©.5. 157 (1?22, and Trans Alaska Pipeline Rate Tzses, 43¢ 1U.3
631, A%4-655, alé7 i iapproving IZT'=s =s<stablishmenzt of inter.x rate
relund mechar.sT notwithstanding absence -f express statutory
2athcriTy S::t;:r +i1l) applies in the price <ap -ontext as well as
LT 2 ratemaxking TIntexT.

The rule against retroactive ratemaxins has no app.Lization fo

2 Jommission deZlsicn TO adiust Trice cap levels dvu. on

= yo.na-forward Casis That rule 1s intended te address situations
irn o wnlInoan agerncy orader may reguire a carrier to make refunds

1f 1ts rates wers SUDquUentLj determined to be toc nigh, but to deny
them additional -ompensation if its rates were later determined :o

be too low. Virgzn Islands Tel. Corp. wv. FCC, 989 r.za 1231, 1233
(D.C. Cir. 1993!; AT&T v. FCC, 836 F.2d 1386, 138% -.C. Cir. 1988).
Here, no such potential unfairn=sss exists because trne Interim Pric
Tav Crder gave rTrice cap ILECs an oppor-unitv o obktzin additicral

raevenies for prizr years. Inde=d, many of the price -ar ILECs selected

tne nignest procuctivity factor and hac tne opportunity to earn
and retain earnings to whatever level achieved. Even those
price zap ILZCs —hat did not seiect 5.3 as a productivity
factor had an opgortunity to earn and retain earnings several

3N}

productivity data were developec. Id. at 12CZ. None



cercentage points higher than the prescribed 11.25 percent

cost of capital that is the benchmark for price cap sharing
mechanisms. This kind of two-wayv true-up is an "obvious example"
>2f a scheme consistent with standard ratemaking

principles. Virgin Islands Teli. Corp. v. FCC, 98% F.2d 1231, 1234
.2.C. Cair. 1993) {internal citat:.ons omitted).

MZII is hopeful that as part of trne access reforms that the
Zommission will adort, beginning with its initial decision
on May 7, 1997, the current un-ustified, above-cost level of
.nterstate access charges will £= recognized, and corrective
steps taken to avoid what will c<herwise be an impediment

=2 local and long distance comp=-:tion. As the NTIA ex
carte of April 24, 1997, stated, a decision to increase the price
zap productivity factor, and tc maxe a cone-time, prospective
adjustment to the price cap index to reflect that

~he productivity offset has beer too small for two years,
would make an initial "down payment"” against overcharges
-hat long distance ratepayers hawe snoulderea.

Sincerely,

Mary L. Brown

zc: Tom Boasberg
John Nakahata
James Coltharp
James Casserly
Regina Keeney
Larry Atlas



